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Introduction

 The review’s author has set out to expound upon the 
most significant legal and judicial trends in light of the new 
challenges posed by scientific advancements in medically-
assisted procreation; social and ethical perspectives need to 
be taken into account as well, since something extremely 
important is on the line: the well-being of children, i.e. the 
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future generations of our respective nations. There is no 
denying that we are living through times of deep, funda-
mental social change, which affects every facet of daily 
life. The presence of children growing up in same-sex par-
ented families is no longer uncommon, for various reasons. 
Children may have been born from previous heterosexual 
relationships or unions; they may have been conceived 
by means of heterologous fertilization (in cases of female 
same-sex couples) or surrogacy (in cases of male couples). 
Surrogacy is a technique through which couples (whether 
heterosexual or homosexual ones), who are in a relationship 
and unable to procreate in a conventional fashion resort to the 
gestational carrier, a woman that agrees to be impregnated 
and carry the pregnancy to term on their behalf. After the 
baby is born, the surrogate mother will be legally required 
to hand him or her over to the couple, who legally become 
the newborn’s parents (1).  Medically assisted procreation is 
meant to refer to both the donation of sperm by a third party 
outside the couple and to gestational surrogacy practices, in 
which a woman acts as a surrogate mother, bringing to term a 
pregnancy on behalf of another woman, the intended mother 
(2). Such procedures have undoubtedly upset the traditional 
family model, the one constituted by a mother and a father 
(3). Gestational surrogacy, in fact, relies on three different 
female figures: the surrogate mother, the oocyte donor and 
the intended mother; three male figures may as well come 
into the picture: the gestational mother’s partner, the gamete 
donor and the intended father (4).

There is as yet no internationally enforced set of regu-
lations that acknowledge such techniques as legitimate (5). 
Some European countries have legalized altruistic, but not 
gainful, surrogacy. Surrogacy may happen for altruistic rea-
sons or in exchange for monetary compensation. The former 
scenario is quite uncommon, for obvious reasons, whereas 
the surrogacy phenomenon is often related to social and eco-
nomic hardships faced by the surrogate mother who agrees to 
gestate for others. Surrogacy is in fact almost always rooted 
in exploitation of needy women, and the practice itself is at 
the center of a real “market”, which appears to be growing 
and regulated by commercial contracts. 
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In the United Kingdom, for instance, surrogacy is legal, 
provided that all promotional, advertising and brokering 
activities related to it are banned; In Greece, the courts are 
charged with making sure that there are no financial benefits 
pursued by the gestational mother.

In Sweden, as well as  in France, surrogacy is banned 
altogether, and both nations have enacted laws meant to 
deter their citizens from resorting to facilities abroad in 
order to carry it out (6). in Italy, law n. 40 from 2004 entails 
custodial sentences from three months to two years and fines 
from 600,000 € to one million (in addition to supplemen-
tal sanctions) for “anyone who carries out, arranges for or 
advertises” any form of maternal surrogacy (7, 8). Similar 
restrictions apply in most Australian jurisdictions (surrogacy 
is autonomously regulated by States and Territories, although 
the norms have been somewhat harmonized), which have 
laws in place banning any form of surrogacy promotion and 
arrangement made overseas, thus outlawing commercial 
transnational surrogacy altogether; such statutes also entail 
the unenforceability of contracts between commissioning 
parents and surrogates, who can therefore legally keep the 
child if they change their minds after birth (9). Surrogacy 
is far more widespread in some American states such as 
California, and in several eastern European states such as 
the Ukraine, and in Asia, particularly in India, Nepal and 
Thailand (10, 11).

The European Parliament, via resolution   2009, on 13th 
December 2016, decried surrogacy. On 2nd February 2016, 
human rights organizations in Paris, along with politicians 
and scientists, have signed the charter of Paris, calling on 
European nations “to respect the international conventions 
for the protection of human rights  that they have ratified 
and to oppose firmly any form of legalization of surrogate 
motherhood at a national or international level.”

Sixteen organizations from 18 nations have recently 
signed Stop surrogacy now, a document designed to shed a 
light on the array of health-related and psychological con-
sequences that surrogacy entails for children and mothers, 
appealing for an outright ban on all forms of surrogacy and 
the ratification of an international convention on the subject. 
Such a treaty would be geared to unequivocally lay out 
principles such as the unavailability of human bodies to be 
reduced to commodities and the need to protect human and 
children’s rights from a dehumanizing procedure, which flies 
in the face of human dignity and runs afoul of women’s and 
children’s rights (12).The Italian Bioethics Committee has 
pointed out that surrogacy is a contract liable to harm the 
dignity of women and children alike, and it stands in stark 
contrast with the fundamental bioethical principles enshrined 
in in the Oviedo Convention and the Charter of Fundamental 
Rights of the European Union (13).

At a national level, however, legislative discrepancies 
contribute to fueling “reproductive tourism (14).” Several 
couples (whether married, in civil unions, heterosexual and 
homosexual) in fact and singles suffering from fertility is-
sues travel to countries where surrogacy is legal and easily 
accessible. Once there, a child is born via medically assisted 
procreation procedures. There is a substantial downside 
to reproductive tourism though: the newborn child’s birth 
certificate, issued by the state in which the baby was born, 
is not automatically acknowledged in the intended parents’ 

country of origin, giving rise to difficulties in determining 
citizenship. Unstable scenarios may therefore arise (also 
known as “limping situations”)(15), in which  children end 
up being orphaned, or with different legal parents accord-
ing to the legislative frameworks of the nations involved 
(the intended parents’ country of origin and the country in 
which the child was born). Whether birth certificates issued 
abroad are acknowledged by the countries of origin of the 
intended parents is to be determined based on each country’s 
different legislation. Yet, the margin of discretion is only 
partial: states are in fact required to abide by the provisions 
and fulfill the obligations laid out by the European Court of 
Human Rights with respect to the recognition of surrogacy 
arrangements made abroad, which we will briefly elaborate 
on (16-18).

Whether the legal registration of children born abroad 
through surrogacy is feasible depends on the national regula-
tions governing the issue. Nonetheless, national jurisdictions 
have no full discretionary powers, but they are required to 
comply with the European Court of Human Rights directives, 
which have mandated that legal agreements made abroad be 
acknowledged by member states. Such legal agreements, 
within the context of medically assisted procreation, have 
given rise to scenarios all but inconceivable until a few 
decades ago, such as the “children of two mothers” (19) or 
“the children of two fathers” (20).

An innovative concept of family and the children’s best 
interests in accordance with European Court of Human 
Rights Rulings

The whole controversy revolves around the newborn’s 
legal status, which in turn reverberates on the right to par-
enthood, international public order and the preservation of 
the children’s best interests.

The European Court of Human Rights has allowed for 
a certain margin of appreciation while choosing whether 
to permit or ban couples, particularly same sex couples, to 
become parents. Yet, the Strasbourg Court has made it clear 
that such a margin is to be exercised in a limited fashion 
when intervening on fundamental rights and freedoms. Ac-
cording to the European judges, in fact, the right to respect 
for one’s private and family life, as well as the right not to 
be discriminated against on account of sexual orientation 
constitute fundamental rights. For that reason, the European 
Court has ruled against Austria for discriminating against 
same sex couples, barring them from adoption, which is 
instead legal for unmarried heterosexual couples. Hence, 
those states that fail to uphold such rights go over the line, 
overstepping the margin of appreciation and possibly vio-
lating art. 8 of the European Convention on Human Rights. 
According to the European Court judges, the minor’s best 
interests constitute a beacon light that should guide any 
decision on matters that involve children (21). Thus, while 
balancing state interests against the children’s best interests, 
the latter ought to prevail. 

The European Court’s intervention is meant to enforce 
the rights of children born from surrogacy practices and 
provide an acknowledgement to the parental bond. For 
that reason, the Court has ruled that the child’s best inter-
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est cannot be limited to growing up in a traditional family, 
in which parental roles are clearly delineated, but rather 
preserve his or her relationship with the legal parents and 
relatives, in cases of couples constituted abroad.  Children 
are in fact entitled to grow up in a family setting that is as 
stable and caring as possible, and to be raised and looked 
after with balance and respect for their fundamental rights. 
Any failure to protect and enforce those rights negatively 
affects their right to respect for private life and their very 
identities, which obviously include parental relationships. 
Three rulings from the European Court of Human Rights 
validate that approach: of those, two had to do with French 
cases  (Labassee v. France and Mennesson v. France) and 
an Italian one.

As far as the French cases are concerned, the European 
judges have ruled that violations had occurred, on the part of 
the French authorities, of the children’s rights to family life 
(article 3 of the European Convention on Human Rights), 
on account of the denial to recognize the birth certificates 
of two children born from surrogate mothers in the United 
States.

The French legislation on the matter bans surrogacy (art. 
16-7 of the Code Civil) (22). By virtue of that ban, the French 
authorities had deemed all relative parental agreements 
and arrangements entered into by the couple to illegitimate 
and denied the children’s legal registration. The European 
Court has upheld the rights of the two children to personal 
identity and invoked the need for preservation of their best 
interests, which outweighs the margin of appreciation 
granted to member states. In the case Menneson v. France, 
moreover, a genetic bond existed between the newborn child 
and the intended father, which is viewed as an integral part 
of individual identity.

 In the Italian case Paradiso and Campanelli v. Italia 
(23), the intended parents and the child had no genetic tie. 
The European Court has censured the ruling issued by Ital-
ian judges that had taken away the child from the intended 
parents, who were viewed as inadequate to rear him. Such 
a ruling, it was argued, had been tantamount to depriving 
the child of his identity.

The European Court of Human Rights has intervened 
upon request from French Supreme Court, issuing an opinion 
that was released on 10th April 2019, in order to reassert that 
children born through surrogacy are entitled to respect for 
their private lives under Article 8 of the Convention; hence, 
national law statutes must legally recognize the parent-child 
relationship between the so-called intended mother and the 
children themselves. According to the ECHR judges, such 
a necessary recognition does not have to occur necessarily 
through the registration of foreign- issued birth certificates; 
European states can in fact opt for a viable alternative: the 
adoption of the children by their intended mothers, as long 
as the proceedings are effective and swift. The European   
Court   therefore   calls   on   all   member   states   to   le-
gally   acknowledge   both   intended parents in cases of 
children born through surrogacy abroad. Such a landmark 
position has been affirmed   with   reference   to   intended   
mothers;  still,   it   is   undoubtedly   applicable   to   birth 
certificates (usually American or Canadian) indicating same-
sex male intended parents as well. It is not in fact a tenable 
position to assume that legal recognition should be limited 

to heterosexual couples: it the minor’s best interest that re-
quires maintaining a family relationship with both parents. 
No discrimination based on sexual orientation or anything 
else is in fact tolerable in the eyes of the law. The European 
Court therefore contends that the legal procedure leading 
to the adoption of one’s partner’s child can be deemed a 
solid alternative to the registration of the foreign-issued 
birth  certificate  only if  the  legal  recognition  is  total  and  
comprehensive,  and  carried  out  as quickly   as   possible  
(“breves que possible”). In   that   regard,  national   courts   
should   provide oversight (24).

How does the Italian judiciary look after the best interests 
of children in same-sex parented families?

Law n. 40/2004 on medically assisted procreation man-
dates that such techniques only be applicable to heterosexual 
couples, while banning surrogacy altogether. Current law 
statutes allow for conscientious objection to medically 
assisted procreation (25-26). In its original version, the law 
codified several restrictions, allowing only for homologous 
fertilization with constraints. The Italian Constitutional 
Court has issued ruling n. 162/2014, stating that sterile or 
infertile couples are entitled to procreate and that procreation 
should occur through the involvement of a donor outside the 
couple, devoid of ties of any kind with the intended parents 
and unknown to them.

Law n.76/2016, which regulates civil unions, has har-
monized Italian legislation with European norms, allowing 
for same sex couples to enter into a legal relationship. The 
children of either member of the couple that entered into a 
civil union is deemed to be the child of the women who have 
born them and of the men who conceived them (27).

Only in 2004 did the Italian legislative framework 
regulate medically assisted procreation, through law n. 40. 
Article 12, subsection 6 of said law bans surrogacy, regarded 
as a criminal offence, whereas heterologous fertilization is 
only legal in cases of irretrievable sterility or total infertility 
and at any rate, only for couples of legal age, heterosexual, 
married or living together, in fertile age, both living. Anyone 
who, in any shape, matter or form, executes, arranges or 
advertises the trading of gametes or embryos or surrogacy 
practices shall be punished by a custodial sentence from 
three months to two years, and by a fine from 600,000 to one 
million Euros». this article has nonetheless been declared 
unconstitutional by the Italian Constitutional Court in a 9th 
April 2014 decision that does not, however, reverberate on 
the unlawfulness of surrogacy in Italy (28-31).

Nowhere in the law is the status of children born abroad 
through such techniques and brought to Italy by the com-
missioning couples. 

Law n. 76, enacted on 20th May 2016, has revamped 
Italian norms along the lines of European legislation, lega-
lizing civil unions for same-sex couples, who can be legally 
united. Nevertheless, such a reform is not tantamount to a 
legalization of parenthood for homosexual couples, what is 
known as stepchild adoption. 

How can Italian judges ensure that children born through 
assisted reproduction techniques benefit from a stable family 
relationship with their intended parents if the above-mentio-
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ned law n. 40/2004 bans surrogacy? Article 44, subsection 1, 
letter d) of law n. 184, 4th May 1983, should be referenced, 
which introduced the notion of adoption under peculiar 
conditions. Italian lawmakers meant to uphold the minor’s 
right to be raised in a family, even in those instances where 
an adoption may not legally take place, but still the child 
needs to be granted the right to be brought up in a family 
that can cater to his or her needs. 

The choice to resort to an adoption under peculiar con-
ditions falls upon the courts, which should make a decision 
based upon the best interests of children. In cases of children 
born abroad through surrogacy, their best interests consist 
of the ability to maintain their family relationship with their 
intended parents and relatives, as laid out by the European 
Court of Human Rights. Any failure to enforce those rights 
negatively affects their right to family life and their personal 
identity, which includes parental relationships. 

Furthermore, if children no longer have a right to both 
parents, other rights will be impacted as well, namely the 
one to financial aid should the parents break up, the right to 
family relations, such as grandparents legally acknowledged, 
and inheritance rights. In conclusion, the notion of “couple” 
ought to be construed in the broadest sense, thus including 
gay couples as well. Moreover, if heterologous procedures 
were used in cases of same-sex couples, which are banned in 
Italy but legal abroad, the principle by which the children’s 
best interests must be upheld dictates that children be legally 
viewed as “offspring” of two mothers or two fathers, in light 
of them having granted their full informed consent under 
article 6, law 40/2004.

Second parent adoption (also known as co-parent adop-
tion) has been designed to ensure that children can be raised 
in a stable, loving family setting. When ruling on the issue of 
registering birth certificates of children born abroad, Italian 
courts have followed the following principles:
1. There exists a best interest of children constituted by the 

continuation of the legal status of the child as acquired 
abroad

2. The rule spelled out in art. 269 subs. 3, according to 
which the right to motherhood belongs to the woman 
who gave birth to the child is no longer to be viewed as 
a fundamental principle worthy of constitutional protec-
tion. 

3. Family is the place where parents and children live to-
gether and establish love and care-based relationships.
Since 2014, many Italian courts, among which the Milan 

and Turin Courts of Appeals (32-33) have ruled in favor 
of the legal adoption of children by the adopting parent’s 
partner in same sex couples, according to letter d under 
article 44. The Italian Supreme Court itself, in several rul-
ings, has stood up for the children’s right to establish steady 
relationships with both biological parents and social ones. 
According to the justices, “no scientific certainty exists”, 
but merely “a bias” that being raised by same sex couples 
“may be harmful in terms of the children’s balanced devel-
opment”. The Justices are therefore determined to enforce 
the rights of children growing up in same sex families to be 
able to rely on two parents who have equal parental rights, 
obligations and responsibilities toward them. Ruling n. 
19599/2016 appears to be particularly meaningful in that 
regard. The Court was called upon to establish whether the 

legal registration of a child born in Spain from two mothers 
via medically assisted procreation procedures constituted a 
breach of public order. 

The specifics of the case: a Spanish woman had born 
a baby, her Italian partner had donated her eggs and gam-
etes were donated from an anonymous male donor. In this 
instance, the peculiarity of the heterologous fertilization 
procedure was that the child that had been born was geneti-
cally tied to both women who formed the couple. The two 
mothers had acquired the status of genetic and biological 
mother. According to the judges who ruled on the case, the 
notion of public order must be construed from an interna-
tional perspective. It was therefore necessary to take into 
account, in addition to the foundational principles enshrined 
in the national constitution, those outlined in the fundamental 
European Union treaties as well, namely in the The Charter 
of Fundamental Rights of the European Union and in the 
European Convention on Human Rights. In light of such 
considerations, the Italian Supreme Court has asserted that 
“the recognition and registration of foreign documentation, 
lawfully agreed upon in Spain, in which childbirth from 
two mothers is reflected, do not constitute a disruption of 
public order just because national legislation does not ac-
knowledge or bans any such practices on national soil. The 
prevailing principle, in fact, must be the best interests of the 
children, which are tantamount to maintaining their legal 
status of children (statua filiationis) as lawfully acquired 
abroad” (point 8.4). What does run counter to public order 
is found in art. 269 of the Italian Civil Code, which grants 
the status of mother to the woman who bears the child only. 
According to the Supreme Court, the constitutional notion 
of public order, which bars same sex couples from having 
children, constitutes a violation of the personal freedom to 
exercise self-determination and to start a family without 
being discriminated against compared to heterosexual 
couples (point 12.1). In another instance, which was ruled 
upon  on 22nd June 2016, via ruling 12962, the Supreme 
Court applied stepchild adoption provisions. A Spanish 
woman had resorted to in vitro fertilization procedures us-
ing her partner’s eggs (whom she was lawfully married to, 
according to Spanish law) and a male donor’s sperm. She 
had successfully brought the pregnancy to term and given 
birth. The two women had then divorced and agreed upon 
joint custody. The Italian woman, upon coming back to Italy, 
had tried to register the child as her own, but was unable 
to do so, by virtue of Italian law only ascribing the status 
of mother to the woman who gives birth. The judge though 
saw fit to allow the registration to occur, in light of the well-
established affective bond between the Italian mother. The 
same principle was applied: children are entitled to rely on 
two parents who share responsibilities toward them, and to 
have their personal identity acknowledged.

The Italian Constitutional Court has itself chimed in on 
a case involving surrogacy, with ruling n. 272/2017 (34-35). 
First and foremost, the judges have asserted that surrogacy 
«is a blight on women’s dignity and gravely undermines 
human interrelationships». They do not assume, however, 
that the children who were born through surrogacy should 
necessarily be taken away from, or left with, their intended 
parents. They have gone on to say that juvenile courts ought 
to make those decisions on a case by case basis, determining 
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whether the interest of truth should outweigh the interests of 
minors or vice versa. In order for the best interests of minors 
to be thoroughly evaluated, judges need to take into account 
a set of variables. For instance, «in addition to considering 
how long the parental relationship has gone on, other relevant 
factors are the methods of conception and gestation» and the 
possibility for social parents to establish, through adoption 
in some cases, a legal bond that could guarantee an adequate 
degree of protection to minors. For those reasons, thorough 
social and psychological scrutiny is needed in order to verify 
affective adequacy and child-rearing skills of those who are 
set to have parental roles. 

Minor court rulings and Supreme Court decisions, 
though not constituting binding precedents, have laid the 
groundwork for a full recognition of parental status for both 
partners in cases of births by surrogacy or medically assisted 
procreation, even for same sex couples.

The following principles have ultimately been set forth: 
1) genetic ties are no longer viewed as determinants, since 
minors have a right to establish and maintain stable relation-
ships with those who have fulfilled parental obligations, 
irrespective of biological affinity or whether an adoption 
actually occurred, 2) parental ties involving social parents are 
more relevant than blood ties: parents who love their children 
do not necessarily coincide with those who have born them.; 
3) the child’s best interests could be served just as well in a 
family setting constituted of same sex partners .

The legal doctrine has even taken it a step further, going 
so far as acknowledging parental relationships irrespective 
of any biological bond, constituted on the basis of consent: 
the principle of favor affectionis (favoring affection) thus 
outweighs the one of favor veritatis (favoring the truth). It is 
worth noting that the ruling from the Trento Courthouse has 
allowed the registration of a birth certificate ascribing father-
hood to the male partner of the child’s biological father; the 
child had been born abroad from a surrogate mother, using 
genetic material from still another woman (36). 

The facts: a gay couple decided to have two children 
through surrogacy in California. A woman donated her 
eggs, which were fertilized in vitro and then implanted 
into the womb of the surrogate mother, who brought the 
pregnancy to term, bore the children and handed them over 
to the Italian gay couple, in compliance with the contract. 
The children therefore share two biological mothers, since 
they have in common both the genetic (the same woman, in 
fact, provided both oocytes) and surrogate mother, the one 
paid to bring the pregnancy to term and bear the children. 
The judges characterized the children as “twins” (although 
the term is inaccurate in defining the two children’s rela-
tion). By virtue of that court ruling, the children, in Italy as 
well as in California, are deemed to be the children of two 
homosexual males who requested the pregnancy and the 
babies. The procedures were arranged so that each child 
was conceived with the sperm by each man. The children 
are brothers in California, yet they are not in Italy, although 
they were registered under the surnames of the two biological 
fathers and are termed “twins” in their birth certificates. In 
order for the registration of the foreign birth certificate to 
take place, the Italian judges had to resort to two falsehoods: 
firstly, the children were recorded as “of two male parents” 
(which is obviously unthinkable); secondly, they were 

classified as twins rather than brothers. Such developments 
are downright unrealistic. In an attempt to rationalize their 
decision, the judges laid out that «the scientific community 
has observed instances (although extremely rarely) of twins 
born from oocytes from the same mother, fertilized by the 
sperm of different men». The explanation set forth by the 
court is not a convincing one. First and foremost, in surro-
gacy procedures the mother bears a child that is genetically 
unrelated to her. Each newborn child has two mothers, 
which has never been the case in the history of humanity. 
What is indeed true (however remote) is that a woman can 
be impregnated by two different men few hours apart from 
each other. Hence, she can conceive two children of two 
different fathers. The difference, however, is remarkable: 
in such extremely rare cases, there is only one mother, and 
she is clearly identified. The Italian magistrates have gone 
out of their way to justify what is not justifiable: the birth of 
twins who are not brothers. They were born from two men 
who resorted to a mother who never made her appearance. 
Thus, the judge erased the “dual mother” – genetic and 
surrogate – in order to safeguard “the child’s best interest”. 
It will likely not be easy for those “two fathers” to explain 
to their children that they were born from two men and their 
mothers never existed, and that a judge ruled that their civil 
status is “twins”, but not even brothers. The Trento public 
prosecutor’s office and the Italian Ministry of the Interiors 
both file an appeal against that ruling. The Joint Sessions 
of the Italian Supreme Court granted that appeal, asserting 
that foreign-issued birth certificates of children born abroad 
through surrogacy should not be legally registered in cases 
of intended parents with no biological tie to the children. 
Hence, the parental relationship between intended parents 
and children born through surrogacy may not be legally re-
cognized in Italy, even though it has been acknowledged by a 
foreign court. The ruling is apparently based on     n.40/2004,  
which has banned surrogacy. The Supreme Court   has   the-
refore   prioritized   “the   values   of   human   dignity   for   
biological   mothers   and   the institution of adoption” over 
“traditional family”. In their decision, in fact the Justices 
have brought  up past rulings from the Supreme Court itself 
centered around the recognition of children born abroad 
from two mothers, married abroad, which we have herein 
expounded upon. Those cases involved children who had a 
biological connection with each one of their two mothers: 
“one had given birth to the child, while the other had provi-
ded the oocytes used in the medically-assisted procreation 
procedure”. In the Trento couple case, on the other hand, 
the two children born through surrogacy had a biological 
connection with only one of their intended fathers, the one 
who had donated his sperm in a surrogacy procedure in 
Canada, where only “altruistic surrogacy” is legal. (37, 38) 
According to the Italian Supreme Court (39), the two cases 
share the characteristic that “the child’s conception and 
birth have taken place within the context of a homosexual 
relationship, with a biological contribution from one of the 
partners”; however, in the case of the male couple, “the ab-
sence of any biological relationship with one of the intended 
partners is undeniable”; that obstacle was overcome, on the 
other hand, by the mother in the other couple, who brought 
the pregnancy to term and bore the child, despite the absence 
of any biological link. The Supreme Court has however not 



e41No more only one mom? European Court of Human Rights and Italian jurisprudences’ ongoing evolution

ruled out the possibility for couples to apply for adoption “in 
extraordinary circumstances” in order to grant parenthood 
to the intended father with no biological tie to the two chil-
dren. That ruling, in fact, has acknowledged the possibility 
for same-sex couples to apply for adoption under article 
44, equating the intended parent with the intended mother 
from the other couple, generically labelling both of them 
“intentional parents”. In our view, however, the Supreme 
Court justices have failed to thoroughly uphold the children’s 
best interests: adoption “in extraordinary circumstances” is 
in fact an incomplete kind of adoption, which does not put 
the children in the same position as children who have been 
legally recognized or legally registered. 

Discussion 

In Italy the number of children brought up by same sex 
couples, lesbian couples in particular, has grown substan-
tially. Yet no piece of legislation or constitutional provision 
conceive an Italian citizen as being the child of two mothers, 
with no mention made of any father (who obviously exists). 
Medically assisted procreation techniques have given rise to 
situations where it might be quite difficult to establish who 
the mother of a given child is. The situation that comes into 
being may be as follows: a woman wants to recognize a child 
as her own and claims to be the biological mother. In actual-
ity, the child was born through surrogacy, and therefore has 
a biological mother, who donated her eggs, and a surrogate 
one, who brought the pregnancy to term and gave birth. 
Those women both played a vital role in the childbirth, but 
both are due to disappear from the child’s life, and a third 
woman comes into the picture: the intended mother, who 
seeks to legally register the child as her own. Unlike the 
previous two women, the intended mother has no biological 
ties with the baby (40-41). According to the judges, how-
ever, the third woman is the child’s mother, by virtue of her 
having laid out a family project. It is then incumbent upon 
the courts to assess how the child was conceived, born, and 
lastly, how he or she lived, in order to accurately figure out 
what the real good of the child is, and thus defining who 
the mother really is.

Biological truth seems to have taken a back seat, while 
the notion takes hold that the actual parents are not those 
who conceive and generate children, but rather those who 
wish, seek and express their will to become parents and be 
acknowledged as such (42). 

When the judges found themselves dealing with the 
request to legally register the birth certificates of children 
born through surrogacy, they adopted the prescriptions from 
the European Court of Human Rights, which places at the 
forefront the protection of the children’s identity, irrespective 
of any biological tie with the parents or the intended ones.

 
Conclusions

A glaring limitation of this review is certainly the fact that 
the author has only looked into decisions and rulings issued 
by Italian courts and the ECHR that significantly impacted 
and influenced legal scholars and society as a whole. It 

would have been more compelling a wider-ranging analysis 
taking into account all of the rulings centered around the new 
forms of parenthood, in order to thoroughly assess the legal 
reasoning at the root of each decision, whether favorable or 
adverse to the applicants seeking to have their children born 
abroad through surrogacy legally registered. At any rate, 
by virtue of the Supreme Court’s joint sessions decision 
12193/19, Italian courts will not authorize the legal registra-
tion of foreign-issued birth certificates, which are deemed 
to be contrary to public order, since article 269, subsection 
3 links motherhood to childbirth, and acknowledges the 
woman who gives birth as the only mother . Up until now, 
the courts have prioritized the protection of the child’s best 
interest, legitimizing surrogacy when confronting the issue 
of children born abroad. It is in fact undeniable that the 
bond which has been formed between children born through 
surrogacy and the intended parents, whether homosexual 
or heterosexual, should not be broken, because that would 
penalize children on account of the way in which they were 
born. It is still obvious, however, that the courts cannot keep 
legitimizing surrogacy every time they are called upon to 
adjudicate on cases children born through surrogacy abroad. 
It is therefore of utmost importance for lawmakers to inter-
vene and enforce the existing law, which bans surrogacy, 
even in cases involving children born through it abroad. As 
we have pointed out repeatedly, there is a clear judicial trend 
that tends to identify the children’s best interest as being part 
of the family of the intended parents, i.e. those who have 
been determined to have them born and want to look after 
them, unlike the mothers that gave birth, who abandoned 
them. Nonetheless, that “novel” right to have a social family 
cannot outweigh the children’s right to know their origins, 
particularly with respect to their mothers (43, 44). Surrogacy, 
on the other hand, outright denies those children the right to 
know their origins, since it is obviously uncertain who the 
real biological mother should be considered: whether the 
oocyte donor or the “gestational mother”, the woman who 
brought the pregnancy to term (45, 46). Still, is it really in 
the children’s best interest to be denied the opportunity to 
find out about their origins? It is on the basis of that question 
that lawmakers should weigh up all possible ripercussions 
very carefully. Personally, we believe the answer is no: 
one’s origins are an integral part of personal identity.. On 
the contrary, lawmakers should give thought to the status 
of commissioning parents and gestational mothers, the de-
termination of which gives rise to extremely sensitive legal 
and ethical issues such as human dignity, the commodifica-
tion of human bodies, the exploitation of the weak, health 
protection, the objectification of children, etc…

On the other hand, it is extremely hard to figure out 
a solution that would meet the needs of all the parties in-
volved, while upholding personal self-determination and 
ensuring safeguards for the newborn. Within such a setting, 
it is indisputable that scientific advancements have raised 
extremely challenging legal quandaries, and the Italian 
Supreme Court’s joint sessions decision represents a legal 
beacon light within the complex issue of surrogacy, which 
has been spreading; that will likely call for further legislative 
initiatives, which need to move in lockstep with scientific 
progress.



e42                                         S. Marinelli

References

1. Patel NH, Jadeja YD, Bhadarka HK, et al. Insight into Diffe-
rent Aspects of Surrogacy Practices. J Hum Reprod Sci 2018; 
11:212–218Luccioli G. Questioni eticamente sensibili: quali 
diritti e quali giudici. La maternità surrogata. Consulta on line 
2017; 2: 325-332 

2. Report of the Committee of Inquiry into Human Fertilisation 
and Embriology, H.M.S.O., London, 1984

3. Marinelli S. Medically-assisted procreation and the rise of 
off-center, new types of “parenthood”: it is incumbent upon 
lawmakers to intervene. Clin Ter. 2019; 170:241-244

4. Hausammann C, Hitz Quenon N. Maternité de substitution: la 
perspective des droits humains, Centre suisse de compétence 
pour les droits humains (CSDH), Newsletter n°25 du 11 mai 
2015, 10 pages

5. Trimmings K, Beaumont P, International Surrogacy Arran-
gements: An Urgent Need for Legal Regulation at the Inter-
national Level. Journal of Private International Law 2011; 
8:627-647

6. Cook M. Sweden could ban surrogacy. Released on 27th Fe-
bruary 2016. Available at: http://www.bioedge.org/bioethics/
sweden-could-bansurrogacy/11772 

7. Montanari Vergallo G, Zaami S, Bruti  V, et al. How the 
legislation in medically assisted procreation has evolved in 
Italy. Med Law 2017; 36:5-28 

8. Zaami S, Busardò FP1, Santurro A, Di Sanzo M, Agostini 
S, Baglio G, Frati P. Heterologous Fertilization: the Opinion 
of Italian Physicians and a Brief European Overview. Curr 
Pharm Biotechnol. 2016;17(4):342-6.

 9. Johnson L, Blyth E, Hammarberg K. Barriers for dome-
stic surrogacy and challenges of transnational surrogacy in 
the context of Australians undertaking surrogacy in India. J 
Law Med 2014; 22:136-54

10. Deonandan R. Recent trends in reproductive tourism and 
international surrogacy: ethical considerations and challenges 
for policy. Risk Manag Healthc Policy 2015; 8:111–119-
Mazzanti L, Pavan G, La surrogazione di utero all’estero: 
profili di responsabilità penale. Available at: http://www.stu-
diocataldi.it/news_giuridiche_asp/news_giuridica_11416

11. Stuvøy I. Accounting for the money-made parenthood of tran-
snational surrogacy. Anthropol Med. 2018 Dec; 25(3):280-
295

12. Annual Report on Human Rights and Democracy in the World 
2016 and the European Union’s policy on the matter. 23rd 
November 2017. Available at: http://www.europarl.europa.
eu/doceo/document/A-8-2018-0373_EN.html?redirect

13. Comitato Nazionale per la BioeticaItalian National Bioethics 
Committee. Mozione Maternità Surrogata a Titolo Onero-
so. 18 marzo 2016. Available at: http://www.sossanita.it/
doc/2016_04_CNB_MATERNITA_SURROGATA_A_TI-
TOLO_ONEROSO.pdf

14. Kindregan CP. International Fertility Tourism: The Potential 
for Stateless Children in Cross-Border Commercial Surroga-
cy Arrangements. Sufolk Transnational Law Review 2013; 
36:527

15. Baratta R. La reconnaissance internationale des situations 
juridiques personnelles et familiales. Recueil des cours 2010; 
348:253-299

16. European Court of Human Rights, Fifth Section, Labassee 
v. France, Application no. 65941/11. ECHR 185 (2014) 26th 
June 2014

17.  European Court of Human Rights, Fifth Section, Mennesson 
v. France, Application no. 65192/11. ECHR 185 (2014) 26th 
June 2014

18. European Court of Human Rights, Second Section, D. and 
Others v. Belgium Decision - ECHR 29176/13 (2014) 8th 
July 2014

19.  Civil Supreme Court, 30th  September, 2016 no 19599 http://di-
rittocivilecontemporaneo.com/wp-content/uploads/2016/10/
Cass.-30-settembre-2016-n.-19599.pdf

20. Trento Court of Appeals, ord. 23rd February, 2017. Ru-
ling n. 19599/2016 http://www.articolo29.it/wpcontent/
uploads/2017/02/Ordinanza.pdf 

21. Chartara T, Penasa S, Busatta L. The Best Interest of the Child 
Born via Cross-border Surrogacy. A Comparison between 
Greece and Italy. BioLaw Journal 2016; 1:189-210

22. French Civil Code ordonnance n° 2004-164 du 20 Feb. 
2004

23. European Court of Human Rights, Second Section. Paradiso 
and Campanelli V. Italy Application no. 25358/12. ECHR 
2015. 27th January 2015 

24.  European Court of Human Rights. Advisory opinion. ECHR 
132 (2019). 10th April 2019

25. Montanari Vergallo G, Zaami S, di Luca NM, et al. The 
conscientious objection: debate on emergency contraception. 
Clin Ter 2017; 2:113-119

26. Montanari Vergallo G. Upholding the right to conscientious 
objection in medical care in italy: an increasingly pressing 
issue. Med law in press

27. Law n. 76, 20th May 2016. Regolamentazione delle unioni 
civili tra persone dello stesso sesso e disciplina delle con-
vivenze. (16G00082) (GU Serie Generale n.118 del 21-05-
2016)

28. Ricci G, Campanozzi LL, Marinelli S, et al. The human 
embryo, subjectivity and legal capacity. Notes in the light of 
art. 1 of the Italian law on “medically assisted procreation 
Clin Ter 2019; 170:102-107

29.  Montanari Vergallo G. Negligence and embryo protection: 
a new frontier for medical law? Med Law 2014; 33:2-13

30. Mesen TB, Mersereau JE, Kane JB, et al. Optimal timing for 
elective egg freezing. Fertil Steril 2015; 103:1551-6

31. Zaami S, Busardò FP, Elective egg freezing: can you really 
turn  back  the  clock?  Eur  Rev  Med  Pharmacol  Sci  2015; 
19:3537-3538

32. Milan Court of Appeals, Ruling 261, issued on 20th October 
2016

33. Turin Court of Appeals Decree issued on 29th October 
2014

34. Italian Constitutional Court, Ruling n. 272, issued on 18th 
December 2017. Available at: http://www.biodiritto.org/
index.php/item/962-cc17_veritas_surrogata

35. Marra G. Divieto di maternità surrogata e interesse del mi-
nore: un nodo da sciogliere caso per caso. Ilfamiliarista.it, 
30th January 2018

36. Trento Court of Appeals. Order issued on 23rd February 
2017

37. Carone N, Baiocco R, Lingiardi V. Italian gay fathers’ expe-
riences of transnational surrogacy and their relationship with 
the surrogate pre- and post-birth. Reprod Biomed Online. 
2017 Feb; 34(2):181-190

38. Lozanski K. Transnational surrogacy: Canada’s contradic-
tions. Soc Sci Med. 2015 Jan; 124:383-90.

39. Italian Supreme Court, Joint Sessions. Ruling no 12193. 
Issued on 8th May 2019 



e43No more only one mom? European Court of Human Rights and Italian jurisprudences’ ongoing evolution

40.  Marinelli S. Medically-assisted procreation and the rise of  
off-center, new types of “parenthood”: it is incumbent upon 
lawmakers to intervene. Clin Ter 2019; 170:241-244

41. Frati P, Busardò FP, Vergallo GM, et al. A surrogate motherho-
od. Where Italy is now and where Europe is going. Can the 
genetic mother be considered the legal mother? J Forensic 
Leg Med 2015; 30:4-8

42. Montanari Vergallo G, Marinelli E,  di Luca NM, et al. Gamete 
donation: are children entitled to know their genetic origins? 
A comparison of opposing views. The Italian State of Affairs 
Eur. Journal of Health Law 2018; 25:322-337

43. Ravitsky V. The right to know one’s genetic origins and cross-
border medically assisted reproduction. Isr J Health Policy 
Res 2017; 6:3

44. Zaami S. Assisted heterologous fertilization and the right of 
donor-conceived children to know their biological origins. 
Clin Ter 2018; 169:39-43

45. Montanari Vergallo G. A child of two mothers: what about 
the father? Italian overview. Acta biomedical 2019; 90:319-
325.

46. Rodriguez CM, Wittig SMO. Psychometric Evaluation of 
a Brief Assessment of Parents’ Disciplinary Alternatives. J 
Child Fam Stud. 2019; 28:1490-1501


